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This short piece presents five translated excerpts from authoritative Shafi‘t works in the fields of
positive law (figh) and legal theory (usi/ al-figh). These excerpts represent the school’s broad
perspective on imamate, or caliphate,! and the communal obligation to maintain leadership, which
plays a vital role in ensuring political and social stability, access to justice for all, and preserving
the higher objectives of religion.

The first passage is taken from Aba Muhammad al-Baghawi’s (d. 516/1122) al-Tahdhib, which
is a condensed version of his teacher, the renowned Shafi 1 judge Hussein al-Marwazi’s (d. 462/1069)
book, al-Ta Tligah?, which in turn is one of three notable Shafi ‘T works based on al-Mukhtasar (Epitome
of Law), authored by al-ShafiT’s (d. 204/829) companion al-Muzani (d. 264/877). Al-Tahdhib is
frequently cited by al-Nawawi (d. 676/1277) in his renowned work, Rawdat al-talibin.

The second passage is derived from Ibn al-Rif"ah’s (d. 710/1310) Kifayat al-nabih, which is
an extensive commentary on al-Tanbih by Abu Ishaq al-Shirazi (d. 476/1083). Al-Tanbih is highly
regarded as one of the most widely circulated Shafi ‘1 law texts, with al-Nawaw1 considering it among
the top five. It is based on another Ta ligah written by an earlier Shafi‘T authority, Abt Hamid al-
Marwazi (d. 362/973) on al-Muzan1’s al-Mukhtasar. Notably, in his discussion of the chapter on
imamate, 1bn al-Rif"ah extensively draws upon and summarizes, sometimes even verbatim, from al-
Juwaini’s (d. 478/1085) seminal treatise on the laws of political theory, al-Ghiathi.

The third excerpt features Zakariya al-Ansari’s (d. 926/1520) commentary on Ibn al-Muqri’s
(d. 837/1433) Rawd al-talib, which serves as an abridged version of al-Nawawi’s Rawdat al-
talibin. Al-Ansari’s commentary, known as Asna al-matalib, has emerged as a crucial reference
for later periods of Shafi T jurisprudence. To provide further clarity, the translation is accompanied
by explanatory comments from Shihab al-Din al-Ramlt (d. 957/1550), a distinguished student of

L The terms “caliphate” and “imamate” are often used interchangeably in the Islamic tradition. Imamate
encompasses various meanings, including the imamate of revelation, which refers to prophethood; the imamate of
being the Prophets’ heirs, which pertains to possessing knowledge; the imamate of worship, which involves leading
the prayer; and the imamate of public interest, which signifies the role of caliphate. The Prophet # himself
embodied all four aspects of imamate. In the Islamic tradition, when imamate is mentioned without specification,
it typically refers to caliphate by default. Occasionally, it is referred to as the highest imamate (al-imama al- ‘uzma)
to distinguish it from other connotations. The appointed leader is referred to as the Caliph or Imam. The term caliph
(khalifa) denotes that the individual is a successor to the Prophet # in leading the umma. The term imam likens the
leader to the imam of prayer, as people follow and adhere to their guidance. The term sultan emerged later in the
tradition, signifying a shift in the prevailing circumstances with the presence of multiple leaders, many of whom
lacked the necessary eligibility criteria, and the absence of a legitimate appointment process.

2 The term ta liqah refers to a specific genre of scholastic legal literature that emerged in the 3/9% century. As
George Makdisi notes, “The term ta‘liga, taken as a work prepared by the student in the last phase of his legal
studies, was a repertoire of legal questions which the student had to be able to reproduce from memory on being
examined by the professor of law.” See Makdisi, The Rise of Colleges: Institutions of Learning in Islam and the
West, (Edinburgh: Edinburgh University Press, 1981), 116-8.



Zakariya al-Ansari. The translated excerpts from this commentary exemplifies the school’s
consistent doctrinal stance on imamate and the preservation of its laws, which maintain their
effectiveness regardless of any situational exigencies that may affect their ideal application.

Although the issue of imamate primarily falls under substantive law, discussions
surrounding it have also found their place within the fundamental disciplines of theology and legal
theory. This typological diversity is often justified by the significance of imamate and the
heightened debates that arose throughout Muslim history, sometimes leading to positions on
imamate serving as markers of identity. This piece provides examples from the legal theory
literature by presenting the cumulative scholarship on a highly esteemed work on legal theory
written by Taj al-Din al-Subki (d. 771/1370), titled Jam " al-jawami ‘. Drawing from nearly 100
sources, al-Subki offers a comprehensive and systematic analysis of various legal theory topics,
including the sources of Islamic law, the methodology and hermeneutics of legal reasoning, and
the role of customs and practices in shaping Islamic legal norms. Jam' al-jawami‘ has been
extensively studied and annotated by subsequent generations of scholars, resulting in numerous
commentaries and glosses.

The translation features one of the book’s most significant commentaries written by al-
Mahalli (d. 864/1460), which continues to be taught in traditional Islamic learning institutions to
this day. Additionally, the translation includes comments from the gloss of Hasan al-‘Attar (d.
1250/1835), a late Shafi'1 scholar who lived during the French invasion of Egypt, engaged with
the rising European civilization, and later became the Grand Imam of Al-Azhar. Notably al-Attar
composed a concise monograph on the topic of the caliphate, offering an overview of the
successive Muslim dynasties starting from the Umayyads and emphasizing the commendable
aspects of the Ottoman Caliphate.



Substantive Law (Figh) Texts

1) Abii Muhammad al-Baghawt in al-Tahdhib
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Allah, the Exalted, created humankind and enjoined upon them the duty of worshipping Him. He
did not leave them without guidance. He sent them messengers as leaders to guide them on the
straight path and teach them the divine laws. He sealed them with the master of all messengers,
Muhammad (peace be upon him and all messengers). After him, humanity has been in need of a
leader to look after them, a warner to alert them, and a dedicated individual who diligently works
towards revitalizing religious matters, upholding the Sunnah, standing up for the oppressed,
considering the inherent tendency of people to diverge and clash.

The companions—Allah be pleased with them—unanimously agreed on the succession of
Abt Bakr al-Siddig. Abii Bakr appointed ‘Umar as his successor. Then the caliphate passed to
Uthman, and then to Ali—Allah be pleased with them. Successive rulers continued until our time.
When a period comes upon people where there is no appointed leader, it becomes obligatory on
those who enact and repeal community decisions (ahl al-kall wal- ‘agd)* among them to gather

3 Abii Muhammad al-Hussein ibn Muhammad al-Farra’ al-Baghaw1 was a renowned Shafi‘T jurist hailing from
Khorasan. He received his education under the tutelage of esteemed jurists, including the judge Hussein al-
Marwazi. Al-Baghawi earned several accolades, notably being recognized as The Reviver of Sunnah (Muhiyi al-
Sunnah) due to his significant contributions to the literature on the Sunnah. He also authored a significant work
on Qur’anic exegesis (fafsir).

4 The term “ahl al-hall wal- ‘aqd” was not used in the technical sense of appointing Imams or Caliphs during the
Prophetic period or the reigns of the four Caliphs. This usage likely emerged later, possibly during the middle
Abbasid era. One of the earliest references to the term in this technical sense was made by al-Ash‘ar1 (d. 324/936),
who described the companions who recognized ‘Ali’s imamate as “ahl al-hall wal- ‘agd of the Companions.” Abil
al-Hasan al-Ash‘ari, al-Ibanah ‘an Usil al-Diyanah, ed Fawqiyya Mahmiid (Cairo: Dar al-Ansar, 1977), 258.
However, during the reigns of the four caliphs, the term was generically used to denote the rulers and deputies
appointed by the caliphs for specific regions or districts. The Shafi‘T school defines “ahl al-hall wal- ‘agd” as



and appoint an imam who will uphold the word of Allah, command jihad, safeguard the interests
of the subjects, establish legal punishments, ensure the fulfillment of rights, conduct marriages for
single women, and other such matters. Then it is the responsibility of all people to obey him in
[matters that are in accordance with] obeying Allah, as Allah says: “Obey Allah, obey the
Messenger, and those in authority among you.”® By “those in authority,” it refers to the rulers.®
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The establishment of imamate is confirmed through one of three ways:

1. through a pledge of allegiance (bay ‘ah), as in the case of the imamate of al-Siddiq; his
imamate was based on the bay ‘ah of the companions—Allah be pleased with them.

2. through appointment by the current imam, as exemplified by the appointment of ‘Umar by
Abt Bakr. If the imam chooses to consult a group of people and they collectively select
one individual for the imamate, this method is akin to appointment. For instance, ‘Umar—
Allah be pleased with him—entrusted the decision [of his successor] to six individuals:
‘Al1, ‘Uthman, Talhah, al-Zubair, Sa‘d ibn Ab1 Waqqas, and ‘Abdulrahman ibn ‘Awf.
‘Umar stated, “Let five of you choose the sixth.” They unanimously agreed on “Uthman.

3. or through coercion and predominance. If someone demonstrates strength and power and
subjugates people by force and authority, they become the ruler regardless of whether they

scholars, community leaders, and other socially and politically influential figures whom people often follow. The
Shafi‘1 legal manuals and treatises on political theory provide further details on the required number of individuals
for a valid appointment of an Imam and the logistical aspects of reaching an agreement among them.

Q. “Al-Nisa’” 4:59.

6 Abii Muhammad al-Baghawi, al-Tahdhib fi figh al-Imam al-Shafi i, eds ‘Adil ‘Abdulmawjid and ‘Al
Mu‘awwad, 1% ed, 8 vols., (Beirut: Dar al-Kutub al-‘Ilmiyya, 1997), 7:264.



are Arab or non-Arab, even if they are sinful for usurping power through coercion, and
obedience to them becomes obligatory in [matters that are in accordance with] the
obedience to Allah. It is not permissible to revolt against them with the sword. It is narrated
that ‘Uthman ibn Malik reported from the Prophet # who said, “If anyone has a governor
whom he sees committing an act of disobedience to Allah, he must disapprove of the
disobedience to Allah, but must not withdraw from obedience to him.”’ If imamate is
established for a person and another person rebels against him, overpowering and subduing
him, the situation should be examined as follows: if the overthrown person’s leadership
was established through a pledge of allegiance or appointment, he should not be removed
through coercion. However, if his leadership was established through coercion, he should
be removed, and the one who overpowers him becomes the new leader, as his leadership
was based on predominance and it ceases when that predominance is no longer present®

2) Abi al-'Abbas ibn al-Rif ah® in Kifayat al-nabih sharh al-tanbth
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The term “sultan” is derived from [the word] “salata’ which means rescue and domination. It is also
said to be derived from “salif”” which means oil, as it illuminates [the path of] repelling injustice and
establishing rights. [However,] in this context,© sultan refers to the greatest Imam who upholds the
Prophetic Caliphate, safeguarding the religion and administering temporal affairs.
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7 Sahth Muslim, #4911.

8 Al-Baghawi, al-Tahdhib, 7:266-71.

% Najm al-Din Ab al-‘Abbas Ahmad ibn Muhammad ibn al-Rif ah al-Ansari was a prominent 14" century jurist
of the Shafi‘T school of law. He taught at the Ma‘azziya School in Cairo and served as the Muhtasib of Egypt.
Al-Isnawt (d. 772/1370), another prominent Shafi‘T jurist, referred to him as “the imam of Egypt, and all of the
other regions.” Ibn al-Rif"ah authored several books on law and political theory.

10 The chapter on imamate, which he titled Adab al-Sultan, indicating the literature of sultanic ethics.

11 Abii al-‘Abbas ibn al-Rif*ah, Kifayat al-nabih sharh al-tanbih, ed Majdi Basliim, 21 vols., (Beirut: Dar al-
Kutub al-‘lImiyyah, 2009), 18:3.
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Undoubtedly, the imamate encompasses complete leadership and general guardianship that pertains
to both the public and the elite in essential aspects of religion and society. The Imam bears the
responsibility of preserving our sanctioned prohibitions, including the protection of the land, taking
care of the subjects,? establishing the call [to Islam] through evidence and the sword, preventing
harm and injustice, supporting the oppressed against the oppressors, taking the rights from the
abstainers, and giving them to the deserving. These goals will be elaborated in further detail. ™
[Al-Juwani]** said that imamate is a communal obligation (fard kifayah)*® according to the
consensus of all those upon whom the sun rises and sets and the agreement of all scholarly
doctrines. The Companions of the Prophet £ acted quickly to appoint an imam and delayed the

12 Al-Shafi T is reported to have compared the position of the Imam with the subjects to that of a guardian of an
orphan. This analogy draws from a statement by ‘Umar ibn al-Khattab (ra), who also linked his responsibility
over the public treasury with that of an orphan’s guardian. As a result, Shafi‘T jurists formulated a legal maxim
emphasizing that “The Imam’s actions must be guided by the public interest” (tasarruf al-Imam maniit bil-
maslaha). Al-Suytti further elaborated on this maxim by discussing nine of its legal applications. Jalal al-Din
al-Suyutt, al-Ashbah wa-al-naza’ir, 2nd ed. (Mecca: Maktabat Nizar Mustafa al-Baz, 1997), 202-3.

13 This as well as some of the following paragraphs appear nearly identical to a passage in al-JuwainT’s (d.
478/1085) al-Ghiathi and is paraphrased similarly in numerous subsequent Shafi‘t works. See ‘Abdulamalik al-
Juwayni, al-Ghiatht, ed ‘ Abdul ‘azim al-Dib, 3", (Jeddah: Dar Al-Minhaj 2011), 217.

14 In this chapter, ibn al-Rif*ah summarizes the views of al-Juwaini without explicitly referencing him.

15 T3j al-Din al-Subki defines fard kifayah as: “An important essential of existence, whether pertaining to religious
or temporal matters, which the Lawgiver has mandated to be fulfilled without specifying the identity of its
performer, but by prescribing it as an obligation, because the [nature of the] action necessitates someone to carry it
out.” Taj al-Din al-Subki, al-4shabh wa-al-naza’ir (Beirut: Dar al-Kutub al-‘Timiyah, 1991), 2:89. The word
“important” (muhimm) is used to emphasize the significance and urgency attached to those prescribed acts,
highlighting the crucial need for their fulfillment. Hasan al-‘Attar, Hashiyah ‘ald jam * al-jawami‘ (Cairo: Dar al-
Basa’ir, 2009), 1:236. Examples of fard kifayah obligations encompass various areas, such as acts of worship,
social services, enjoining good and forbidding evil, educational and da ‘wah activities, and civic duties. Specifically
related to the context of imamate, these civic duties include engaging in jihad (including preparation of the army
and equipment, as well as protecting borders), freeing captives, establishing and improving proper Islamic
governance, appointing qualified judges in the absence of a functioning judicial system, fulfilling testimonial
responsibilities in court, assisting the judiciary in restoring people’s rights, and assuming positions of leadership
(whether political or judicial).



preparation the Prophet’s funeral out of fear that they might be suddenly struck.'® The intended
meaning of this fact is that leaving people in chaos without someone to unite them towards what
is right, warn them [against falsechood], and deter them from following Satan’s footsteps, while
harm and discord are already prevailing, humanity will perish, tyrants and mobs will upsurge,
disputes will flare up, and evil forces will take over the people of religion. Allah has pointed to
this in the Clear Book by saying, “if Allah did not drive some back by means of others, the earth
would be completely corrupt, but Allah is bountiful to all.”’
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16 The Shafi‘T school commonly uses the fact that the Prophet’s # companions were immediately concerned with
appointing a leader for the society after his death, even before preparing his funeral, as evidence for the
prioritized obligation of such an appointment. It is important to distinguish between the consensus on the
obligation of appointing a leader and the consensus on appointing Abil Bakr as the first Caliph. In usi! al-figh,
a consensus (ijma ) must have a support (mustanad) to be valid, which can be based on a text or analogy (qiyas).
The consensus on appointing a leader is said to be passed on in the practice of the companions and their early
deliberations on the matter, which was also indicated by Abii Bakr in his first speech after his appointment as a
Caliph. However, the consensus on appointing Abti Bakr was based on analogy, according to al-Qadi Hussein
al-Marwazi. Al-Marwazi referenced the companions’ statement that since the Prophet # appointed Abai Bakr to
lead us in prayer, which is a religious matter, then we should approve of his appointment to lead our temporal
affairs as well. This analogy is considered obscure (khafi), and its proof-value is debatable as to whether it is
definitive or not. It should be noted that the differentiation lies primarily in the status of the denier of consensus.
If the consensus is definitively established, its denier may be excommunicated from Islam. Hussein ibn
Muhammad al- Marwazi, al-Ta ligah, eds ‘Ali Mu‘awwad & ‘Adil ‘Abdulmawjiid, 2 vols., (Mecca: Maktabat
Nizar Mustafa al-Baz, n.d.), 1:166-8.

17Q. “al-Bagarah,” 2:251. Ibn al-Rif ah, Kifayat al-nabih, 18:4.
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However, there is a difference of opinion regarding whether what we have mentioned [the
imamate] is obligatory by reason or by revelation (skar ), as reported by al-Mawardi. In support
of the former view, he referenced the [poetic] verse of al-Afwah al-’ Awdi, a pre-Islamic poet,
People cannot be saved from chaos without a leader
Nor can they be saved with ignorant leaders

This view was attributed by the Imam [al-Juwayni] to a group of the Rafidites,'® and by the judge
[Hussein al-Marwazi]'® in the “Chapter of Crimes” to a group of theologians.?® The majority of the
ummah is on the opposite side of this opinion. The opinion [that imamate is a revelatory obligation]
was supported by Allah’s saying, “O you who have believed, obey Allah and obey the Messenger and
those in authority among you.”?! Thus, Allah obligated us to obey those in authority over us, who are
the rulers that lead us. Abi Hurairah reported that the Prophet £ said,

After me there will be leaders; the righteous will lead you with righteousness and the evildoer
[will lead you] with evil. So, listen to them and obey them in everything that aligns with the
truth. If they do well, it will be for your benefit and theirs, and if they do wrong, it will be
on them and not on you.??
A legal question (far ): If a qualified person takes up the imamate, the obligation falls off the others.?3
If the majority of them, including the most qualified, are offered the position and decline, they cannot
be coerced into accepting it as it is an optional and consensual contract that does not allow coercion

or compulsion.?* Rather, the offer should then be extended to another eligible candidate, as stated by

18 Al-Juwayni, al-Ghidatht, 219-20.
19 In the legal works of the Shafi‘T school of Khorasan, the term “al-Qadr” refers specifically to Hussein al-

Marwazi. He was one of ashab al-wujiith, a group of early Shafi‘T specialists who carefully analyzed al-Shafi1T’s
statements, compared different positions within the school, and applied them to new cases.

20 The reference is likely to al-Qadi Hussein’s commentary on al-Muzant’s Mukhtasar, al-Ta liga. However, al-
Qadi Hussein authored two commentaries on al-Mukhtasar, which he titled the “large” and “small” Ta ligas.
The only printed edition available today for one of the 7a figas is incomplete and does not include the cited
chapter on al-Jinayat.

21 Q. “Al-Nisa’,” 4:59.
22 Sunan al-Daraqutni, #1784

2 Fard al-kifayah fosters a collective sense of responsibility within the community, regardless of the specific
individuals who fulfill it, in order to promote both religious and temporal public interests. The concept of shared
responsibility implies that if the obligation is fulfilled by a sufficient number of morally accountable individuals
(mukallafin), then all members of the community are relieved of the religious responsibility associated with that
obligation. However, if no one fulfills the obligations, then all members of the specific community will be held
accountable for the negligence.

24 Shafi‘T jurists classify contracts involving more than one party into three categories: non-binding for both
parties (which signifies the fundamental freedom to contract), binding only for one party, and binding for both
parties. The imamate falls into the second category, as it binds ah/ al-hall wal- ‘agd but does not bind the Imam.



al-Mawardi and others. If all eligible candidates refuse and no one accepts the position, al-Mawardi
proposes that two groups of people must take initiative: the first being the people of choice until they
choose a leader for the ummabh, and the second group being the qualified individuals for the imamate
until one of them accepts it. Delaying the establishment of the imamate does not constitute harm or
sin for anyone else in the ummah beyond these two groups.?

3) Zakariya al-Ansari?® & Shihab al-Din al-Ramli?’_in Asna al-matalib sharh rawd al-talib,
with al-Ramli’s Gloss
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[Imamate] is a communal obligation, comparable to the obligation of establishing the judiciary, as

it is necessary for the ummah to have an Imam who upholds the religion, supports the Sunnah,
protects the oppressed, ensures the fulfillment of rights, and assigns them to their rightful places.?®
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‘Abdullah ibn Hijazi al-Sharqawi, Hashiyat al-Sharqawt “ala Tubfat al-Tullab bi-Sharh Tahrir Tangih al-Lubab,
(Cairo: Mustafa al-Halabi, n.p.), 2:4-7

% |bn al-Rif ah, Kifayat al-nabih, 18:4-5. Only individuals who are eligible for the obligation bear the responsibility
of fulfilling a fard kifaya. For instance, women are not held accountable for their non-participation in jihad or
congregational prayer. Similarly, someone without the ability to swim is not considered sinful for not rescuing a
drowning person. However, in cases where those who are eligible fail to fulfill the obligation, others may have a
responsibility to encourage or assist them within their capabilities, by virtue of enjoining what is good and
forbidding what is evil (al-amr bil-ma rif wal-nahy ‘an al-munkar). The fard al-kifaya of imamate specifically
applies to two groups: ahl al-kall wal- ‘aqd and the qualified candidates. This understanding sheds light on the
delayed appointment of ‘Uthman ibn ‘Affan after the death of ‘Umar. While the six individuals involved in the
consultation process were deliberating, the rest of the community was not deemed sinful for the delay.

26 Zakariyya ibn Muhammad ibn Zakariyya al-Ansari was a renowned Shafi Tjurist, who served as a Chief Judge
and was given the title of Shaykh al-Islam. He received education in various disciplines from distinguished
scholars, and his extensive knowledge allowed him to teach and author books on most fields of Islamic studies.
Due to his long life, he was able to connect several generations of scholars together, and his works continue to
be taught in many prestigious learning institutions.

27 Shihab al-Din Abu al-‘Abbas Ahmad ibn Hamza al-RamlT was a distinguished student of Zakariya al-Ansari,
who granted him the exclusive permission to edit his works during and after his life. Al-Ramlt authored several
legal works and issued numerous legal opinions (fatawa). He was also the father of the renowned late Shafi ‘1 jurist
Shams al-Din al-Ramli (d. 1004/1596), who authored one of the famous commentaries on al-Nawaw1’s al-Minhaj.
28 Zakariya al-Ansari & al-Ramli, Asna al-Matalib Sharh Rawd al-Talib & Hashiyat al-Ramli, 4 vols., (Beirut:
Dar al-Kitab al-Islami, n.d.), 4:108.
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Some [scholars] have defined that imamate as a general leadership in both religious and temporal
matters, assigned to a person among the people. The qualifying term “general” is used to exclude
the judge, the chief, and others. This definition, [however], was deemed nonexclusive, as it does
not exclude the position of prophethood.?® Therefore, imamate should be defined as the succession
of the Prophet in establishing the religion and preserving the community’s affairs, such that he
must be followed by the entire ummah. His [al-Ansari’s] statement “and it is a communal
obligation” is based on the consensus [of scholars]. [This is evidenced by] the companions’ haste
in appointing an imam, and their delay in preparing the Prophet’s ¥ funeral out of fear that they
might be suddenly struck by an important affair [requiring leadership]. Moreover, if people were
left in chaos without someone to unite them towards what is right and deter them from falsehood,
they would perish and the corrupt people will take over the faithful. Allah, the Almighty, said, “if
Allah did not drive some back by means of others.”*

29 The definition is criticized for including attributes that are not exclusively associated with the definiendum. A
formal and complete definition should consist of the proximate genus and differentia. If it relies on a remote genus
(jins ba id) of the definiendum, the definition may not be exhaustive (jami®) and exclusive (mani‘). By
incorporating the qualifying term “succession of the Prophet” into the definition, it becomes more exclusive precise.
30 Q. “Al-Bagarah”, 2:251.



Legal Theory (Usial al-Figh) Texts

1) Jalal al-Din al-Mahall®! in his commentary on T3j al-Din al-Subki’s®? Jam ‘ al-jawami ‘
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In his commentary on al-Subki’s statement, “It is obligatory upon people to appoint an Imam, even
if he is less qualified [than other candidates],” al-Mahall1 said,*?

(Itis obligatory upon people to appoint an Imam) who takes care of their interests, including
protecting the borders, preparing the armies, suppressing rebellious elements, thieves, muggers,
and such other matters. [This obligation is] based on the consensus of the companions of the
Prophet # after his death, peace be upon him, as they deemed it one of the most important duties,
even more so than burying the Prophet 2. People have continued to adhere to this practice in every
era. (Even if the appointed Imam is less qualified [than other available candidates]), his
appointment [still] suffices for the duty of appointment.3* Some scholars have differed on this
point, arguing that the most qualified candidate must be appointed. [However,] the Kharijites did

31 Jalal al-Din Abt ‘Abdullah Muhammad al-Mahalli was a prominent jurist of the Shafi‘T school. He was born
in Cairo and studied with leading scholars of his time. Al-Mahalli authored many works on law, legal theory,
Qur’anic exegesis, among other subjects. He held teaching positions in various institutions and was appointed
as a judge in Cairo during his lifetime. Al-Mahalli’s scholarship had a significant impact on Islamic learning,
and his works remain widely studied and respected in the Islamic world.

32 Abii Nagr Taj al-Din ‘Abdulwahhab ibn ‘Alf al-Subki was a prominent scholar and historian who lived in Damascus
during the Mamluk era. He was a leading figure in the Shafi‘T school and wrote extensively on various subjects
including Islamic law, hadith, and history. He also served as the Chief Justice of Damascus during his lifetime.

33 Jalal al-Din al-Mahalli, al-Badr al-tali‘ fi hall jam * al-jawami ‘, ed. Murtada al-Daghistani, 2 vols. (Beirut:
Risala Foundation, 2012), 2:446.

34 Jurists and theologians have raised the question of why the appointment of an Imam, if obligatory, has been
neglected by the umma throughout history, especially considering that many historical Imams lacked the
necessary qualifications, particularly after the Abbasid dynasty. Additionally, there is a reported statement of the
Prophet #: “Caliphate will remain in my Umma for thirty years, then there will be monarchy after that.” This
query suggests that neglecting an obligation is a form of disobedience, and the entire umma should not unite
upon misguidance, as mentioned in another hadith. In response to this objection, scholars have argued that it
would only be considered misguidance if the umma deliberately abandoned the appointment of an Imam, rather
than being unable to fulfill it or being coerced. They also propose that the hadith regarding the replacement of
caliphates with monarchies can be interpreted as referring to the ideal system of Caliphate.



not consider it obligatory to appoint an Imam, while the [Shia] Imamiyya held that it is obligatory
upon Allah.®

2) Hasan al-"Attar in his gloss on al-Mahallt’s commentary>®
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3 The disparity between the Mu ‘tazilt and the Imami perspectives centers on the source of obligation. According
to the Mu ‘tazilites, establishing the imamate is an obligation upon individuals, as it serves to promote temporal
benefits and mitigate temporal harms. In contrast, Imami scholars view the imamate as an obligation upon Allah,
as it reflects Allah's benevolent grace towards humanity and safeguards them from rationally identified vices.
The Imami stance is grounded in the theological doctrine of optimism (al-saldh wal-aslah), which posits that
Allah is bound to act in a manner that produces the greatest good and happiness for humanity.

3 Hasan ibn Muhammad ibn Mahmiid al-‘Attar was a renowned scholar of Moroccan descent who lived during
the French invasion of Egypt (1798-1801). He fled the French persecution in Cairo and settled in Upper Egypt for
18 months. Later, he returned to Cairo and became the Grand Imam of Al-Azhar. He traveled to multiple Muslim
countries, engaged with modern European sciences, and authored works in several Islamic disciplines. One of his
most significant contributions to legal theory is his gloss on al-Mahalli’s commentary on Jam “ al-jawami .
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His [al-Mahalli’s] statement “And it is obligatory” means that it [imamate] is obligatory according
to revelation (shar ‘an), not according to reason, which is contrary to the view of some Mu ‘tazilites.
However, the majority of them agree with us [the Sunnis].®” Some Kharijites have denied the
obligation of [imamate] altogether. Abii Bakr al-Asamm, a Mu 'tazilite, has argued that imamate
is not obligatory when justice and fairness are established because it is not needed, but becomes
obligatory when injustice arises.®® Some Mu ‘tazilites have also argued that imamate is obligatory
when justice arises to manifest the symbols of Sharia, but not when injustice arises because the
unjust people may not obey the Imam, which will cause further unrest.*

His statement, “upon the people” refers to ahl al-hall wal- ‘aqd, and the common people
follow their decision. There are no specific conditions regarding the number or agreement of these
individuals across different regions. Even if al-hall wal-‘aqd was assigned to one influential
individual, his pledge of allegiance [to someone making him an Imam] is sufficient.

His statement “the appointment of an Imam” refers to the imamate, which is a general
leadership in both religious and temporal affairs, succeeding the Prophet £. This qualification [of
succession] excludes prophethood, while the qualification of generality excludes positions such as
the judiciary, presidency over some territories, and authority of one whom the Imam appointed as
his general deputy. The appointment of an Imam is one of the communal obligations, and it is clear
that it is a matter of practical legal rulings, not theology.

However, due to the prevalence of corrupt beliefs and disagreements regarding the imamate,
especially among the Rafidites and Kharijites, each group leaned towards fanaticism, which almost
led to the rejection of many fundamental Islamic principles and some of the foundational beliefs
of Muslims, as well as defaming the Rightly Guided Caliphs—while it is evident that investigating
their circumstances, worthiness, and superiority does not pertain to the actions of legal agents

37 The Mu ‘tazilites, except for Abii Bakr al-Assamm, agreed on the obligation of appointing an Imam, but they
differed on the ground for its obligation. The Basra school believed that it is an obligation derived from
revelation, as reason alone does not necessitate it. Meanwhile, the Baghdad school, as well as al-Jahiz (d.
255/868) and Abi al-Hussain (d. 436/1044) from the Basra school, held that reason alone recognizes the
obligation of establishing the imamate.

38 Al-Assamm (d. 279/892) is recognized as the sole Mu tazilite who maintained this stance. However, later
Mu‘tazilites have argued that al-Assam’s viewpoint does not contravene the consensus of the ummah, as it is
customary for a leader who governs and adjudicates the affairs of society to be essential for bringing about order.
It is improbable that al-Assamm believed that people’s affairs could be rectified without a leader. Therefore, al-
Assamm technically affirmed the obligation of leadership in all circumstances. For further information on the
Mu ‘tazilite perspectives concerning the imamate, see the Mu ‘tazilite theologian Ibn Abi al-Hadid’s (d. 656/1258)
commentary on ‘Alf ibn Ab1 Talib’s renowned rejoinder to the Kharijites’ declaration, “No ruling but Allah’s.”
Ibn Ab1 al-Hadid, Sharh nahj al-baldgha, ed Muhammad Ibrahim, 1st ed, 11 vols., (Baghdad: Dar al-Kitab al-
‘Arabt, 2007), 1:417-8.

39 This opinion is attributed to Hisham al-Fuati, a renowned 3'/9" century Mu ‘tazilite.



(mukallafin)—[this prompted] the theologians to include the topic of imamate in the discussions
of dialectic theology (kalam).*

His statement “and they prioritized it over burying the Prophet” is an explanation for the
preceding statement [that appointing an Imam is the one of the most important duties]. It is reported
that when the Prophet % died, Abu Bakr (may Allah be pleased with him) delivered a speech in
which he said: “O people, whoever worships Muhammad, then Muhammad has died, and whoever
worships the Lord of Muhammad, then He is alive and does not die. This matter [of leadership]
must be handled by someone, so deliberate and express your views, may Allah have mercy on
you." The people came forward from all directions and said, “You spoke the truth, but we need to
think about this matter.” However, no one asserted that there was no need for an Imam.*!

Shaykh Yousef Wahb is an Islamic Law Instructor at the University of Windsor’s Faculty of Law,
LexisNexis Canada Family Law Author, and holds a Masters of Law LL.M from the University of
Windsor and a Bachelor in Islamic Studies from Al-Azhar University.
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40 This paragraph represents extensive theological literature on the subject of imamate and can be found nearly
word-for-word in numerous earlier theological works.

41 Al-“Attar, Hashiyah ‘ald jam ‘ al-jawami‘, 2:486-7.
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